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DGM(HR), R&D Centre, Faridabad

Sub:
Payment of Gratuity
Please refer to our IOM No.DP/3/2/44 dated 13.6.2003 on the subject noted above. This issue has further been examined in detail and we have to clarify as under:

1.
Reference is invited to Section 4(6) of Payment of Gratuity Act, 1972 which provides as follows:

“Section 4(6):

Notwithstanding anything contained in Sub-Section (1) –

(a) the gratuity of an employee, whose services have been terminated for any act, willful omission or negligence causing any damage or loss to, or destruction of property belonging to the employer, shall be forfeited to the extent of the damage or loss so caused;

(b) the gratuity payable to an employee (may be wholly or partially forfeited) –

(i) if the services of such employee have been terminated for his riotous or disorderly conduct or any other act of violence on his part, or

(ii) if the services of such employee have been terminated for any act which constitutes an offence involving moral turpitude, provided that such offence is committed by him in the course of his employment.”

It will be observed that the gratuity payable under the Act may be forfeited for any act, omission or negligence causing any damage or loss to the employer, if the services of an employee have been terminated for such an act, omission or negligence. Termination of employment for misconduct is a sine qua-non to the forfeiture of the gratuity under Section 4(6) of the Gratuity Act quoted above. 

2.
In the context of above provisions, the question to be examined is how the services of a retired employee can be terminated?

The question how can the services of an employee who has already retired can be terminated is answered in Clause 36(A) of the CDA Rules 1980, which creates a fiction of continuity of employment of an employee who has retired after disciplinary proceedings have been initiated against him. It will be appreciated that the only purpose of continuing disciplinary proceedings is to impose either major penalty or minor penalty against the employee if so warranted, otherwise the continuation of disciplinary proceedings is meaningless. This means by virtue of the said fiction, the employee is deemed to continue in service and any of the penalties which could have been imposed upon him had he been in service could still be imposed on him. In other words, by virtue of the fiction aforesaid, it will still be open to the Corporation to impose upon a retired employee either the major penalty of removal from service or dismissal or any other major or minor penalty although there are some penalties, for example withholding of increments, promotion and reduction in grade or post, which will be meaningless in the case of a retired employee. 

If the penalty of removal or dismissal is imposed, it will enable the Corporation to adjust/forfeit the gratuity to the extent of loss or damage caused by the misconduct for which the employee is found guilty.  

The net result is that adjustment/forfeiture of gratuity in part or full, can be possible for the loss or damage caused to the Company, provided the proceedings result in removal/dismissal of the employee concerned for the misconduct(s) proved against him.

3.
The next question for examination is whether there is any alternative remedy for recovery of loss/damage to the Corporation ?

In this connection, reference may kindly be made to Rule 29 of the CDA Rules, which provides as a minor penalty “recovery from pay or such other amount as may be due to him in whole or in part of any pecuniary loss caused to the Corporation by negligence or breach of orders”.

On the face of it, Rule 29 of the CDA Rules would appear to offer the Corporation a remedy of recovery of the loss or damage caused through the misconduct of the employee without the consequences of termination as stated above. However, on further examination, it will be found that this remedy may not be of much consequence in the case of retired employees, since it permits recovery from “pay or such other amount as may be due to” the employee. There is no pay or other amount due to a retired employee, except for pension which is paid directly under an annuity purchased from the LIC or the retained gratuity. However, gratuity cannot be withheld by forfeiture, unless the conditions in Sub-section 6 of Section 4 are met, as discussed above. Further, except for such forfeiture, Section 13 of the Gratuity Act specifically exempts the gratuity payable under the Act from attachment in execution of any decree or order of any civil, revenue or criminal court and Section 14 of the Act makes the provisions of the Act override anything to the contrary contained in any other enactment or in any other instrument or contract. Consequentially, notwithstanding the provision contained in the CDA Rules, that an employer may recover any amount due from an officer for the loss caused to the Corporation, such amount cannot be recovered from gratuity and can at best be recovered from any other amount due to him from the Corporation. This could be possible by adjustment of the amount due on account of encashment of leave, LTC, transfer benefits, amount reimbursible under the Post-Retirement Medical Scheme, the amount of annuity under the Superannuation Benefit Fund Scheme, etc. 

From the foregoing, the following propositions emerge:

(1) Gratuity can be adjusted/forfeited in full or in part for any loss or damage caused to the Corporation, provided the services of such an employee are terminated by way of removal/dismissal as a result of disciplinary action for the misconduct(s) mentioned in Section 4(6) of the Gratuity Act, 1972.

(2) Alternatively, the recovery of any loss or damage to the Corporation can be made under Rule 29 of the CDA Rules from any amount due to him, such as leave/LTC encashment, transfer benefits, reimbursement under PRMS, the amount of annuity, etc. 

(3) Payment of gratuity cannot be withheld in each and every case of disciplinary proceedings. In this connection, our circular No.DP/3/2/44 dated 13th June 2003 may be referred to (copy enclosed). For withholding gratuity, the case has to meet the requirements listed in Section 4(6) of the Gratuity Act, 1972.

(4) A view will have to be taken in each case keeping the above provisions in view atleast two months before Superannuation whether gratuity should also be withheld alongwith other dues as mentioned under Clause (2) above. If the case does not fall within the provisions of Section 4(6) of the Gratuity Act, Corporation will be liable to pay interest on the amount of gratuity in terms of Section 7(3) & 7(3A) of the Act alongwith the amount of gratuity.

( S.L. Verma )






           General Manager (HR)
